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“WHAT DOES INDUSTRIAL ACTION MEAN?” 

 
In an effort to provide members with a clear understanding on the differences between what the 

terms “Protected and Unprotected Industrial Action” means, the following is provided for the 

information of members. 

 

The Ballot process currently underway for Pacific National is what is required for the taking of 

“Protected Industrial Action”, any other action not taken via this method is deemed to be 

“Unprotected Action” and cannot be sanctioned, endorsed nor supported by the RTBU.   

 

The Fair Work Act 2009 (FW Act) provides a limited right for employees to take industrial action.  

This action can only occur if the action has been endorsed by a secret ballot and sufficient notice 

has been given.  The only exception is industrial action because of an imminent and real health and 

safety risk.  Care must be taken not to refuse safe alternative duties that the employee has been 

trained to undertake. 

 

 Industrial Action is broadly defined in the FW Act, and includes “the performance of work 

in a way which is different from the way work is customarily performed”.  It includes bans, 

limitations, delays and the refusal to attend for work. 

 

 “Protected” Industrial Action is action that can be taken by employees in support of claims 

for an industrial agreement.  A number of steps must be taken to ensure that the action is 

protected – the nominal expiry date of any existing Agreement must have passed, a secret 

ballot endorsing the action has been held, all claims in the agreement must be “permitted 

matters” and sufficient notice has been given.  Employees who take such action cannot be 

paid for time lost, but they are granted immunity from any civil claims an employer or a 

third-party may wish to bring for loss of business etc.  Any damage to property or persons 

is not protected. 

 

 Employees are also permitted to take industrial action if there is a reasonable concern of 

the employee of an imminent risk to their health and safety; however any reasonable 

request by an employer to perform other work that is safe and reasonable to perform must 

be complied with.  It is not enough for there to be a threat to health and safety, it must be 

imminent.   
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 Employers may also take industrial action in response to any protected industrial action 

undertaken by workers. 

 

 Any other industrial action that takes place is “unprotected” – including a refusal to 

undertake suitable alternate duties if there is an imminent risk to an employee’s health 

and safety.  A “work to rule” may also be deemed as industrial action. 

 Refusing to work overtime, in some circumstances, might be considered industrial action.  
If overtime is part of your roster or it is expected that you work a reasonable amount of 
overtime as part of your collective agreement (subject to any conditions), failing to perform 
such overtime could be considered an overtime ban.  If the overtime is voluntary and in 
addition to what might be expected, you are not required to work overtime all the time.   

 

 If such industrial action is happening, impending, threatened, probable or being organised, 

section 418 of the FW Act allows for Fair Work Australia (FWA) to make orders to compel 

employees to cease the action immediately.  FWA may do this on its own initiative, or at 

the initiative of an affected party (including third parties)  

 

 Orders made under s 418 may be made for a length of time and it prohibits any industrial 

action taking place during the time of the orders.  It is an offence not to comply with this 

order and anyone who does so can be fined. 

 

 If the employer decides a union or its members are not complying with the s 418 order, 

they may seek an injunction in the Federal Court or the Federal Magistrates Court against 

employees, the union and union officials (including union delegates) 

 

 

The Pacific National Protected Action Ballot 

Under the FW Act a PROTECTED ACTION BALLOT, conducted by someone authorised by 

FWA (such as the Australian Electoral Commission) must be held before protected action can be 

taken, and only the particular action authorised by the ballot can be taken. So you can make an 

informed choice in the upcoming Protected Action ballot, these are the options that are being put to 

you:  
 

1. Rolling Stoppages of up to 2 Days – The Fair Work Act only allows for protected industrial 
action to take place for 30 days after the results of the ballot have been declared. This 
option means you are in support of ongoing or repeated stoppages throughout the 30 day 
period. You will not be paid for time spent in rolling stoppages.  

 
2. National Stoppage -1/2 day  

 
3. National Stoppage - 1 day  

 
4. National Stoppage 2 days  
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Selecting any of these options (2, 3 or 4) without also supporting rolling stoppages may limit You 
and Your fellow members to that action for the duration of the 30 day protected action period – 
which is ONE stoppage during the 30 day period. ie: If the majority of members who vote only 
support option 2, then You will be limited to 1 x ½ day stoppage in the 30 day period. 
 
We CANNOT take any protected action that has not been endorsed by the majority of members 
through the protected action ballot. Should the first protected action period not achieve our 
objectives the union will seek to hold another protected action ballot and ask the members for 
authority to take further protected action in support of our EA. 
 

Remember ς only RTBU members are eligible to vote in this ballot and if the ballot is successful, 
ƻƴƭȅ w¢.¦ ƳŜƳōŜǊǎ ǿƛƭƭ ōŜ άǇǊƻǘŜŎǘŜŘέ ƛŦ ǿŜ ǘŀƪŜ ƛƴŘǳǎǘǊƛŀƭ ŀŎǘƛƻƴΦ 

 
You will not be paid for the duration of any protected action. 

 

 
 
Additional Newsflashes will b e issued as developments occur.  
  
Also it is important that we continue to get infor mation about what the Company has put  
out and about saying (if anything) on what they are planning for any of the Business 
Group Agreements.  
 
I ask that any such information be given / advised to your local delegate, State Branch 
and or emailed / faxed to the RTBU National Office. Copies of company newsletters, notes 
taken by you or individual members from Company held meetings etc should all be  sent in. 
Even if we get the same information numerous times, thatõs better than not getting it at all, 
so you should assume we have not seen it nor do we know about it, and send it through.  
 

Do not assume or expect that someone else has sent it to us.  

 
I ask that you continue to support your Delegate and offer to assist them when needed as 
they represent you and your Union prior to, during and following the Campaign.  
 
 
Newsflash!@Home. 
If you would like to receive future information  to your personal home email please email 
Bob Hayden  at rhayden@rtbu -nat.asn.au  with your name, your location, your 

classification and your email address and you will be added to the email list.  

 

       Your Rights At Worké.. 

Worth  Fighting For!!  

Issued by; Bob Hayden, RTBU Lead National Organiser.  

Authorised by: Allan Barden RTBU National Secretary, 83-89 Renwick St, REDFERN NSW 2016. 

Ph: (02) 9310 3966; Fax: (02) 9319 2096. E-mail: rtbu@rtbu-nat.asn.au 

Web: www.rtbu-nat.asn.au  
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